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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

Civil Action No. 526 

Ada B. Teasdale, Plaintiff , 

vs. 

Capital Transit Company, a corporation, Defendant . 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint for Negligence 

Damages Injuries to Passenger 

Filed November 2 1938 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 526 

Ada B. Teasdale, 2620-16th Street, N. W., Washington, 

D. C., Plaintiff , 

vs. 

Capital Transit Company, a corporation, 36th & M Streets, 
N. W., Washington, D. C., Defendant. 

1. The plaintiff, Ada B. Teasdale, is a citizen of the 
United States and a resident of the District of Columbia, 
and the defendant, Capital Transit Company, is a corpo¬ 
ration duly incorporated and transacting business as a 
public servic corporation in the District of Columbia. 
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2. On or about May 1, 1938, the plaintiff was a passenger 
for hire upon a street car which was then being operated 
by the defendant northbound along Columbia Road in the 
City of Washington, District of Columbia. Upon approach¬ 
ing the car stop or near the corner of Sixteenth Street and 
Columbia Road, a signal was given to the motorman to 
stop at that point and plaintiff left her seat to disembark 
from the car and stood upon the unloading platform for that 
purpose. After the step on the unloading platform had 
been lowered for the purpose of permitting passengers 
to alight another passenger preceded the plaintiff off of the 

car. Just as plaintiff reached down her foot to place 
2 it on the said step, the step was negligently raised too 
late to enable the plaintiff to lift her said foot, and as 
plaintiff’s said foot came into contact with the step said 
step was suddenly and negligently lowered again with 
plaintiff’s foot thereon and plaintiff was violently precipi¬ 
tated to the street. 

3. As a result, some of the bones of her ankle were broken, 
other bones and certain muscles were sprained, and she 
received numerous bruises and contusions over her legs 
and body, as a consequence of which her blood pressure was 
elevated and her nervous system was greatly impaired, and 
so remained from thence hitherto, and she was otherwise 
injured, so that she suffered great pain of body and mind, 
was prevented from thereafter transacting her business, 
and incurred expenses for medical attention and other inci¬ 
dental matters, in a large amount of money, to wit, one 
thousand dollars ($1,000.00). 

WHEREFORE, plaintiff demands judgment against de¬ 
fendant in the sum of ten thousand dollars ($10,000.00) and 
costs. 

. CLEPHANE, LATIMER & HALL 

By WALTER C. CLEPHANE 
Attorneys for Plaintiff. 


Answer 

Filed November 22 1938 

* * * 

Now comes the defendant, by its attorneys, and for An¬ 
swer to the Complaint filed herein, says: 
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1. It admits that at the time and place alleged it was a 

corporation engaged as a common carrier of passen- 

3 gers within the District of Columbia. It admits that 
the plaintiff had been a passenger upon one of its 

street cars at the time and place alleged. It denies that 
eth plaintiff’s fall was caused by either the negligent act 
of its motorinan in opening the door or lowering the step 
of the said street car, or by any defect in the door or step 
of the said street car. It is without sufficient information 
to either admit or deny the allegations contained in para¬ 
graph 3 of the complaint but demands strict proof thereof. 

2. For further Answer to the Complaint the defendant 
says it avers that its street car was properly equipped and 
maintained in accordance with Public Utilities Commission 
order and regulation No. 683, dated September 29, 1927, 
passed pursuant to the authority of Section 8 of the Dis¬ 
trict of Columbia Appropriation Act, approved March 4, 
1913, creating the Public Utilities Commission, and giving 
the Commission authority to make rules and regulations 
for the equipment and operation of street cars, paragraphs 
(b) and (c) of Section 10, entitled “Equipment” of said 
Order No. 683 being as follows: 

“(b) No car shall be ordered or purchased for service 
in the District of Columbia by a street railway company 
until its plans and specifications have been approved by 
the commission. 

“(c) No material change in equipment, plan or arrange¬ 
ment shall be made on any street railway car until the 
plans and specifications for such change or alterations are 
submitted to and approved by the Commission.” 

That said car had been inspected and approved by the 
Public Utilities Commission and there had been no change 
made in the equipment since said approval and ordered 
operation and that the plaintiff alighted from its said street 
car in a safe place and without keeping a due lookout and 
without paying proper attention to where she was walking 
permitted herself to become overbalanced or her ankle gave 
way and permitted herself to fall after she had 

4 alighted from the defendant’s street car and had 
ceased to be a passenger thereon, and because thereof 

the injuries complained of, if any, were the result of the 
plaintiff’s negligence. 
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3. For further Answer to the Complaint the defendant 
says it avers that the plaintiff alighted from the said street 
car in a safe place and without keeping a due lookout and 
without paying proper attention to where she was walking, 
permitted herself to become overbalanced or her ankle gave 
way and permitted herself to fall after she had alighted 
from the defendant’s street car and had ceased to be a 
passenger thereon, and because thereof the plaintiff con¬ 
tributed to her injuries, if any. 

4. For further Answer to the Complaint the defendant 
says it avers that the plaintiff in attempting to alight from 
its said street car, without keeping a due lookout and with¬ 
out paying proper attention to where she was walking, and 
without making use of the hand rails particularly provided, 
permitted herself to become overbalanced, or her ankle 
gave way, and permitted herself to fall from the door 
thereof and because thereon the plantiff contributed to 
her injuries, if any. 

G. THOMAS DUNLOP 
EDMUND L. JONES 
BOWEN AND KELLY 
By S. R. BOWEN 
R. E. LEE GOFF 
Attorneys for Defendant. 


Interrogatory to Defendant 

Filed February 8 1939 
# # # 

The plaintiff hereby propounds the following interroga- 
torv to be fullv answered bv anv officer of the de- 
5 fendant competent to testify in its behalf, in writing, 
under oath, pursuant to the provisions of Rule 
Thirty-Three (33) of the Rules of Civil Procedure for the 
District Courts of the United States, to wit: 

State the identity and location of any and all persons 
known to the defendant or any of its officers, who have 
knowledge of relevant facts in connection with the above 
entitled case. 

CLEPHANE, LATIMER & HALL 
By WALTER C. CLEPHANE 
Attorneys for Plaintiff. 
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6 Objections to Interrogatory. 

Filed February 17 1939 
• # # 

Now comes the defendant, by its attorneys, and for ob¬ 
jection to the interrogatory of plaintiff served upon coun¬ 
sel on February 8, 1939, says: 

1. Rule 33 of the Rules of Civil Procedure is an exten¬ 
sion of old Federal Rule 58. The purpose of the Rule is 
to extend the equity practice to all civil actions, whether 
Jury or Non-Jurv. It does not attempt to extend the scope 
of the old rule sufficiently to permit a plaintiff to ascertain 
what witnesses defendant may have. The purpose is di¬ 
rected more to documentary matters. In cases of this type, 
tort actions against a common carrier, it may become nec¬ 
essary to have any number of expert witnesses testify as to 
the constructional conditions of the car. It may be nec¬ 
essary to examine engineers and mechanics, and it is un¬ 
reasonable to expect defendant to turn over to plaintiff 
a list of “all persons known to the defendant * * * who 
have knowledge of relevant facts in connection with the’’ 
case. Construction and maintenance of equipment, we sub¬ 
mit, is a relevant fact. 

2. The Courts have never permitted such a broad inter¬ 
rogatory to be answered before trial, and the weight of 
authority sustains the position of defendant in refusing 
and objecting to the Interrogatory. 

In Smith v. United States. 57 F. (2d) 351, it was held: 

“The purpose of Equity Rule 58 (28 USCA 723) is to 
assist a party to support his claim. The discovery is 
limited to ultimate facts material to the issue and not the 
names of the witnesses known to the adversary by whom 
the facts material to the issue may be established, 

7 nor agencies by or through whom material facts may 
be proven.” Citing Wilcott v. National Electric 

Signalling Co. (D. C.) 235 F. 224: J. H. Dav v. Mountain 
City Mill Co. (D. C.) 225 F. 622: F. Speidel Co. v. N. Bar- 
stow Co., (D. C.) 232 F. 617. 

“The remedy is exceptional, and a party invoking it must 
bring himself within the exceptions (U. S. v. Bitter Root 
Dev. Co. 200 U. S. 451, 26 S. Ct. 31S) and may not be 
used for the purpose of discovering the weakness or 
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strength of the adversary”. Citing Carpenter v. Winn, 221 
U. S. 540 and other cases. 

May v. Midwest Refining Co. 10 F. Supp. 927. Interroga¬ 
tories of an inquisitorial nature, or relating to immaterial 
matters, or names of defendant’s witnesses are improper. 
(Equity Rule 58, 28 U. S. C. A. following Sec. 723.) 

New World Life Insurance Co. v. Walker. 34 F. (2d) 79. 
Insurer suing to concel life policies could not require de¬ 
fendant to furnish names of plaintiff’s agents and officers 
having knowledge of matters pleaded. (Equity Rule 20, 
28 U. S. C. A. following Sec. 723.) 

3. The Rules of Civil Procedure do not contemplate any 
(phange in the substantive rights of the parties. The law 
does not permit a fishing expedition on the part of the 
plaintiff for the purpose of discovering what evidence the 
defendant may have. The law does not contemplate per¬ 
mitting the plaintiff in a negligence case to discover what 
-witnesses will be used at the time of trial to rebut affirma¬ 
tive evidence of the plaintiff. The very essence of the Rules 
of Civil Procedure is to do substantial justice to all liti¬ 
gants. A plaintiff must make out a case by a preponder¬ 
ance of evidence, and not by discovery of the strength or 
weakness of an opponent bv pre-trial interrogatories. 

. ORDER OF THE SUPREME COURT APPOINTING 
THE ADVISORY COMMITTEE. June 3, 1935. 

“It is ordered: 

1. * * * Court will undertake the preparation of a uni¬ 
fied system of general rules * * *, while maintaining 

inviolate the right of trial by jury in accordance with the 
Seventh Amendment of the Constitution of the United 
States and with out altering substantive rights .” (Italics 
ours) 

8 It is respectfully submitted that the interrogatory 

should be stricken. 

i BOWEN AND KELLY 

Bv H. W. KELLY. G. 

R. E. LEE GOFF 

Attorneys for Defendant. 
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9 Order Overriding Objections to 

Plaintiff’s Interrogatory 

Piled March 3 -1939 

• * * 

Upon consideration of the objections filed by the defend¬ 
ant to the plaintiff’s interrogatory filed herein under Rule 
Thirty-three (33) of the Rules of Civil Procedure for the 
District Courts of the United States, it is this third day 
of March, 1939, 

ORDERED that said objections be and the same hereby 
are overruled. 

JENNINGS BAILEY 
Justice 

No objection as to form: 

R. E. LEE GOFF 
Attorney for Defendant. 

Order Allowing Special Appeal 
Filed May 29 1939 

United States Court of Appeals for the District of Columbia 

April Term, 1939. 

No. 3064 Original. 

Civil Action No. 526. 

Capital Transit Company, a corporation, Petitioner, 

vs. 

Ada B. Teasdale. 

On consideration of the petition for allowance of a special 
appeal herein from the order of the District Court of the 
United States for the District of Columbia entered March 
3, 1939, by Mr. Justice Jennings Bailey, 


8 CAPITAL TRANSIT COMPANY VS. ADA B. TF.ASDALE. 

10 It is ordered by the Court that the petition be, and 
it is hereby, granted, and a special appeal allowed 
as prayed. 

Per MR. CHIEF JUSTICE GRONER, 

May 18,1939. 

A true Copy, 

Test: JOSEPH W. STEWART 
Clerk , of the United States Court of 
Appeals for the District of Columbia 

(Seal) 


Memorandum 

May 29, 1939 

Deposit for costs on appeal by Bowen & Kelly—$5 


11 Stipulation 

Filed June 1 1939 

• * • 

It is hereby agreed and stipulated by and between coun¬ 
sel for the respective parties herein that the Transcript of 
the Record on special appeal in this case shall contain the 
following: 

1. Caption. 

2. Complaint. 

3. Answer. 

4. Interrogatory to defendant. 

5. Objections of defendant to interrogatory. 

6. Order of March 3, 1939, overruling objections to in¬ 
terrogatory. 

7. Order of United States Court of Appeals for the Dis¬ 
trict of Columbia dated May 18, 1939, granting special ap¬ 
peal. 
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8. Memorandum of notice of special appeal and deposit 
of costs. 

9. This stipulation. 

CLEPHANE, LATIMER & HALL 
By WALTER C. CLEPHANE 
Attorneys for Plaintiff 
G. THOMAS DUNLOP G. 

EDMUND L. JONES G. 

BOWEN AND KELLY 
By S. R. BOWEN G. 

R. E. LEE GOFF 
Attorneys for Defendant. 


12 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 11, both inclusive, 
to be a true and correct transcript of the record, according 
to stipulation of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 526, Civil Action, 
wherein Ada B. Teasdale is Plaintiff and Capital Transit 
Company, a corporation, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 5th day of June, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7431. Capital Transit Com¬ 
pany, a Corporation, Appellant, vs. Ada B. Teasdale. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Jun 7 - 1939 Joseph W. Stewart, Clerk. 
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IN THE 


®!mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7431. 


Capital Transit Company, a corporation, Appellant, 

v. 

Ada B. Teasdale. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is a special appeal from an order of the Dis¬ 
trict Court of the United States for the District of 
Columbia overruling objections of the appellant to an 
interrogatory of the appellee served upon the appellant 
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pursuant to Rule 33 of the Federal Rules of Civil Pro¬ 
cedure. This court has jurisdiction under provisions 
of Title 18, Chapter 2, Section 26, of the Code of Laws 
for the District of Columbia. 

STATEMENT OF CASE. 

This matter arises out of an ordinary negligence ac¬ 
tion brought by a passenger (the appellee) against the 
appellant for injuries alleged to have resulted from 
falling either from the step of a street car or after she 
had alighted. The interrogatory objected to follows: 

“The plaintiff hereby propounds the following 
interrogators to be fullv answered bv anv officer 
of the defendant competent to testify in its be¬ 
half, in writing, under oath, pursuant to the pro¬ 
visions of Rule Thirty-Three (33) of the Rules of 
Civil Procedure for the District Courts of the 
United States, to-wit: State the identity and lo¬ 
cation of all persons known to the defendant or 
any of its officers, who have knowledge of relevant 
facts in connection with the above entitled case.” 

The purpose of this interrogatory is to obtain not the 
usual records, minute entries, etc., required to be kept 
by a corporation, but to obtain information that had 
been obtained from investigation of this claim. The 
interpretation placed by the appellee upon the rule ex¬ 
tends it so as to require the appellant to furnish infor¬ 
mation obtained by the appellant after an investiga¬ 
tion of the claim. Clearly it was never intended that 
said rule should be so construed or extended. The 
appellant, at considerable expense, is required to in¬ 
vestigate a claim, such as made by the appellee, and 
after it has made such investigation, to require the ap¬ 
pellant to disclose to appellee what information it has 
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obtained would constitute the altering of a substan¬ 
tive right. The objections of the appellant filed to the 
interrogatory are on Page 5 of the Transcript of 
Record. 


ARGUMENT AND AUTHORITIES. 

I. 

The Rule Was Not Designed to Permit a Fishing Ex¬ 
pedition on the Part of a Litigant to Discover the 
Strength or Weakness of Eis Adversary’s Case. 

The Appellee alleges in her complaint that she fell 
from a step of the street car, and that the step was 
negligently lowered. If the accident occurred as nar¬ 
rated, what need does she have, in order to prosecute 
her case, of knowing how or in what way the appel¬ 
lant will defend its case, except to strengthen her case 
or know the weakness of such defense, if any. Al¬ 
though she does not allege a mechanical defect in the 
step, it may be necessary for the defendant to show by 
competent mechanics or engineers just how this step 
operated, that there was no negligence in its opera¬ 
tion, and that there could be no negligence in its op¬ 
eration. Assuming there are individuals who may 
“have knowledge of relevant facts in connection with 
the above entitled case,” are they obliged to tell it in 
advance of trial? Does it seem just or reasonable for 
this appellant, before trial, to disclose to the appellee 
the names and location of these persons who may be 
called upon to testify as to the condition of the step? 
We submit that to do so would relieve the appellee of 
the burden of proving by a fair preponderance of the 
evidence that the appellant had been guilty in any re¬ 
spect of negligence -which was the proximate cause of 
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the injury alleged to have been sustained. The ulti¬ 
mate purpose of an interrogatory of this character is 
to discover the strength or weakness of an adversary. 
The law imposes a burden of proving negligence upon 
the appellee, and to relieve the appellee of this bur¬ 
den materially affects the substantive rights of the 
parties. The law’ does not permit a fishing expedition 
on the part of the appellee to discover what the appel¬ 
lant can show to rebut the affirmative evidence of the 
appellee. The courts have been careful in the past to 
protect the substantive rights of the parties. In Smith 
v. United States, 57 F. (2d) 351, it was held: 

“The purpose of Equity Rule 58 (28 USCA 723) 
is to assist a party to support his claim. The dis¬ 
covery Is limited to ultimate facts material to the 
issue and not the names of the witnesses known 
to the adversary by whom the facts material to 
the issue may be established, nor agencies by 
whom material facts may be proven.” Citing 
Wolcott v. National Electric Signalling Co. (D. C.) 
235 F. 224; J. H. Day v. Mountain City Mill Co. 
(D. C.) 225 F. 622; F. Speidel Co. v. X. Barstow 
Co. (D. C.) 232 F. 617. 

“The remedy is exceptional, and a party in¬ 
voking it must bring himself within the excep¬ 
tions (U. S. v. Bitter Root Dev. Co., 200 IT. S. 451, 
26 S. Ct. 31S, 50 L. Ed. 550) and may not be used 
for the purpose of discovering the weakness or 
strength of the adversary. ’ ’ Citing Carpenter v. 
Winn, 221 U. S. 540 and other cases. 

In the case of F. <& M. Skirt Co. v. A. Wimpfheimer 
<& Bro.y 25 F. Supp., 898, this question arose in Mas¬ 
sachusetts, where there is a state law which provides 
that the names of witnesses need not be disclosed ex¬ 
cept when the court compelled, and then only upon 
such terms and conditions as the court deemed expedi- 
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ent. In an action by a garment manufacturer for 
damages for a use of cloth which was not as repre¬ 
sented by the seller, the names of the persons who 
represented the seller were best within the knowledge 
of the defendant and it could have been said that 
without the names of these representatives of the 
seller, the plaintiff would not be able to fully prose¬ 
cute its case. That case did not involve the names 
of ordinary witnesses, as to what was seen, or heard, 
but inquiry was directed at the particular person who 
conducted negotiations, or who sold the cloth on behalf 
of the defendant. Said case is quite distinguishable 
from the case at bar. In the case at bar, the inter¬ 
rogatory calls for “the identity and location of all 
persons known to the defendant or any of its officers, 
who have knowledge or relevant facts in connection 
with the above entitled case,” as opposed to the dis¬ 
covery of facts resting exclusively within the knowl¬ 
edge of the appellant. Even under the existing stat¬ 
ute in the Skirt Company Case, the Court pointed out 
that it was discretionary whether the names of wit¬ 
nesses would be required to be given, and then only 
under such terms and conditions as the Court deemed 
expedient. What ends of justice will be met in an 
ordinary negligence case by disclosing the names and 
addresses of several witnesses ? On the other hand, 
consider the harm that could be done by an unethical 
lawyer who would use this information as a further 
means of unjustly enriching himself at the expense of 
a defendant. 

For illustration let us suppose a case of a train 
wreck where the instrumentality is under the control 
of a railroad and knowledge of the cause thereof is 
unknown except to the defendant company, where the 
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plaintiff alleges negligence generally and invokes the 
doctrine of Res Ipsa Loquitur. Interrogatories might 
properly be allowed, under those circumstances, for 
the purpose of discovering facts ultimately material 
and necessary for the parties to get at issue. Such a 
set of facts would be somewhat akin to the facts in the 
Skirt Company Case above mentioned. However, 
until such a necessity on the part of the appellee is 
showm, the Court would not be justified in permitting 
an interrogatory merely fishing for possible proof of 
facts known and alleged. Certainly the Rules of Fed¬ 
eral Procedure were not designed for the purpose of 
permitting a party to seek and obtain from an oppo¬ 
nent evidence of what the proof consists in advance 
of trial, and particularly in an ordinary tort case 
where a plaintiff knows and alleges the facts relating 
to how the accident happened. 

n. 

The Rule Should be Given a Reasonable Interpretation 
and not One That Would Work an Injustice to 
Any Litigant. 

The appellant herein maintains a Claim Department 
at great expense and causes a thorough investigation 
to be made for the purpose of fairly settling or de¬ 
fending all claims against it. The information so se¬ 
cured is a vested property right of the appellant com¬ 
pany and as such should be protected by law. To per¬ 
mit a plaintiff to secure this information would have 
the effect of divesting it of its property without due 
process of law. The Rule should be construed for the 
purpose for which it was adopted, that is, only where 
a defendant corporation is required by law or for cor¬ 
porate purposes to keep documents and records and 
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things pertaining to its affairs, and which documents 
or records or things become necessary for a plaintiff 
to have in the proper prosecution of his claim against 
the corporation. The Rule gives the court authority 
to require the defendant corporation to furnish such 
information upon reasonable terms found expedient 
by the court. Clearly it was never intended to be con¬ 
strued beyond this purpose. If such a practice is per¬ 
mitted, lawyers representing plaintiffs in negligence 
cases need only file a complaint and then after the case 
is at issue, and after the defendant has made a 
thorough investigation of the claim, serve interroga¬ 
tories upon the defendant for the purpose of discover¬ 
ing what evidence there is in the case or to seek settle¬ 
ment on the basis of nuisance value. The Federal 
courts have not permitted it in the past and it would 
be unjust to require it now. 

We submit that the above rule may be so interpreted 
as to be extremely beneficial to attorneys and litigants 
in proper cases and where the need of discovery is 
shown, but we insist that in order to prevent the 
abuses we have pointed out, the Court should jealously 
guard against a precedent being established, as would 
permit of interrogatories being propounded and an¬ 
swered where they would work injustice or become 
a weapon of abuse. 

Although the new Rules have been in force prac- 
licallv a year and the Advisory Committee was com¬ 
posed of men who had years of experience at the 
bar, they are somewhat an experiment and need to 
be tested and interpreted by the needs of litigants and 
the bar, as cases arise. In the case of B. B. Chemical 
Co. v. Cataract Chemical Co., 25 F. Supp. 472, which 
was a suit for patent infringement, objections to in- 
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terrogatories of the defendant to the plaintiff were 
considered, and particularly interrogatories asking 
plaintiff to give an analysis of defendant’s composition 
alleged to have been infringed. The plaintiff had al¬ 
ready specifically designated the composition made 
and sold by the defendant which it charged as infringe¬ 
ment. The defendant either knew the analysis or was 
in a position to obtain such analysis. The Court said, 
among other things: 

“ While the new rule provides that the witness 
may be examined with relation to any ‘claim or 
defense’ of the examining party, and these inter¬ 
rogatories may come within that particular de¬ 
scription, it seems to me the rule should be inter¬ 
preted in the light of the needs of the examination 
and the purpose of the rules themselves. Neither 
such needs nor purpose justify this particular in¬ 
quiry. Answer was not required under the old 
rule, A. B. Dick Co. v. Underwood Typewriter 
Co., D. C. 235 F. 300, and it should not be under 
the new.” 

III. 

The Courts, by Judicial Interpretation, Have no Au¬ 
thority to Create, Give or Take Away From a Liti¬ 
gant a Substantive Right. 

The Supreme Court of the United States, pursuant 
to Act of Congress, promulgated certain Rules for the 
District Courts of the United States. Rule 33 of these 
rules provides as follows: 

“Rule 33. Interrogatories to Parties. Any 
party may serve upon an adverse party written 
interrogatories to be answered by the party 
served or, if the party served is a public or private 
corporation or a partnership or association, by 
any officer thereof competent to testify in its be¬ 
half. The interrogatories shall be answered sep- 
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aratelv and fullv in writing under oath. The an- 
swers shall be signed by the person making them; 
and the party upon whom the interrogatories have 
been served shall serve a copy of the answers on 
the party submitting the interrogatories within 15 
days after the delivery of the interrogatories, un¬ 
less the court, on motion and notice and for good 
cause shown, enlarges or shortens the time. Ob¬ 
jections to any interrogatories may be presented 
to the court within 10 days after service thereof, 
with notice as in case of a motion; and answers 
shall be deferred until the objections are deter¬ 
mined, which shall be at as early a time as is prac¬ 
ticable. No party may, without leave of court, 
serve more than one set of interrogatories to be 
answered by the same party.” 

The Act of June 19, 1934, authorizing the Supreme 
Court of the United States to promulgate rules states: 

“—said rules shall neither abridge, enlarge, nor 
modify the substantive rights of any litigant.” 

If Rule 33 is susceptible of the interpretation placed 
thereon by counsel for appellee, we submit that the 
Supreme Court was without authority from the Con¬ 
gress of the United States to promulgate any rule or 
rules which would affect the substantive rights of in¬ 
dividuals, including the appellant herein. On the con¬ 
trary the Supreme Court of the United States realized 
that it was without such authority when it passed its 
order of June 3, 1935, appointing an Advisory Com¬ 
mittee, and stating in part, as follows: 

“It is ordered: 

1. * * * Court will undertake the preparation 
of a unified system of general rules * * *, while 
maintaining inviolate the right of trial by jury in 
accordance with the Seventh Amendment of the 
Constitution of the United States and without 
altering substantive rights.” (Italics ours) 
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We submit that any interpretation of Rule 33 which 
permits a litigant to propound and have answered an 
interrogatory as broad, far-reaching and general as 
the one here complained of, in effect, on one hand en¬ 
larges the substantive rights of the appellee and on 
the other hand, modifies and alters the substantive 
rights of the appellant herein. Under our system of 
law it will be conceded, rights are directly created or 
conferred upon citizens by legislative authority. Con¬ 
gress assembled as the duly elected representatives of 
the people, alone has the authority to pass such legis¬ 
lation as to change the substantive rights of the people, 
but it has not done so in the respect mentioned, and 
until it does, the courts, by judicial interpretation and 
rule-making, have no authority to create or give to a 
litigant either a substantive right which does not now 
exist, or take away from, or deny, a litigant a sub¬ 
stantive right he now has, and which has always ex¬ 
isted under our system of jurisprudence. 

Assuming that under circumstances justice may re¬ 
quire a discovery as to ultimate facts material to the 
issue, nevertheless in an ordinary negligence case, 
such as this, there is no necessity for such disclosure. 
The very essence of the Rules of Federal Procedure 
are embodied in this language found in Rule 1: 

“* * * They shall be construed to secure the 
just, speedy, and inexpensive determination of 
every action.” (Italics ours) 

It is interesting to note that most of the cases in¬ 
volving a question as to interrogatories which have 
been decided since the Federal Rules of Civil Proce¬ 
dure went into effect, have been patent or patent in¬ 
fringement cases. In one tort case, Lowe v. Greyhound 
Corporation, 25 F. Supp. 643, interrogatories were al- 
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lowed to be answered by the plaintiff concerning the 
nature and extent of injury. In said case the nature 
and extent of inquiry to the plaintiff was unknown to 
the defendant, and the person most competent to dis¬ 
close this fact w’as the plaintiff, or the physician who 
examined and treated the plaintiff. The ultimate pur¬ 
pose of the interrogatories was to seek facts, not the 
means of proving them. In the present case the ap¬ 
pellee does not seek facts by her interrogatory, but in¬ 
stead, she seeks the means of proving facts which she 
has alleged in her complaint to be the cause of her in¬ 
juries. In other words, she knows how the accident oc¬ 
curred, and she wishes to secure witnesses to show* how T 
the accident occurred. In order to find out just w’ho saw 
the accident and w 7 hat they are going to say about it, 
she interrogates the appellant, and in doing so, she 
determines the strength of the appellant’s case. That, 
w'e submit, is not the purpose of the Rule here under 
discussion. If she is permitted to do this, by rule of 
court and not by any statute, she is relieved of prov¬ 
ing her case by a preponderance of the evidence and 
consequently a substantive right of the appellant has 
been modified. 

So far as we have been able to ascertain there have 
been no decisions on the interpretation of this Rule 33, 
except as stated above. This may indicate that it is 
generally understood by the bar that the courts will 
not permit such a precedent being established. The 
Rule is only applicable w T here the need for a disclosure 
is shown to aid justice, and the facts sought are best 
or exclusively in possession of that litigant from whom 
discovery is sought. Here there is no showing of ne¬ 
cessity of the disclosure of any facts material to the 
issue or the “identity and location of any and all 
persons ’ ’ w T ho may be called upon to furnish evidence. 
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Moreover, the interpretation sought to be placed 
upon the said Rule 33 by appellee raises a very seri¬ 
ous constitutional question, that is to say, the 4th 
Amendment to the Constitution which guarantees 
against unreasonable searches and seizures. The 4th 
Amendment to the Constitution w r as adopted to pro¬ 
tect against abuses in judicial procedure under the 
guise of law, which invade the privacy of persons in 
their homes, papers and effects and has been liberally 
construed to prevent an encroachment on the rights 
secured by them. Gouled v. U. S., 255 U. S. 298, 65 
L. Ed. 647. 

A court will not interfere in this way to enable a 
party to search out evidence or witnesses, or, as it is 
sometimes expressed, the remedy by discovery or in¬ 
terrogatories will not be permitted or the production 
of books and papers ordered for fishing purposes, as 
the remedy can be granted only to obtain the disclo¬ 
sure of facts or the production of documents in his 
adversary’s knowledge or possession or under his 
control, which are material and necessary to make out 
his own case; the right does not extend to a discovery 
of the manner in which the adverse party’s case is to 
be established, nor to evidence which relates exclu¬ 
sively to the adverse party’s case. 9 R. C. L. 174 . 

In the case of Flint v. Stone Tracy Co., 220 U. S. 
107, 55 L. Ed. 389 while it was held that the con¬ 
stitutional guarantee was not invaded in requiring 
the making of returns for the assessment of excise im¬ 
posed by Act of Congress, it recognized that the 4th 
Amendment was adopted to protect against abuses in 
judicial procedure under the guise of law, which in¬ 
vade the privacy of persons in their homes, papers, 
and effects. Citing Boyd v. U. S., 116 U. S. 632, 29 
L. Ed. 751. 
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Also in the case of Interstate Commerce Commis¬ 
sion v. Brimson, 154 U. S'. 447, 38 L. Ed. 1047, while 
the 4th Amendment was held not to prevent the ordi¬ 
nary procedure to require the attendance and testi¬ 
mony of witnesses, the production of books and papers, 
etc. Mr. Justice Harlan -who delivered the opinion of 
the Court stated as follows: 

“We do not overlook those constitutional limi¬ 
tations which, for the protection of personal 
rights, must necessarily attend all investigations 
conducted under the authority of Congress. 
Neither branch of the legislative department, still 
less any merely administrative body, established 
by Congress, possesses, or can be invested with, a 
general power of making inquiry into the private 
affairs of the citizen. Kilbourn v. Thompson, 103 
U. S. 168,190. We said in Boyd v. United States, 
116 U. S. 616, 630—and it cannot be too often re¬ 
peated—that the principles that embody the es¬ 
sence of constitutional liberty and security forbid 
all invasions on the part of the government and 
its employees of the sanctity of a man’s home, 
and the privacies of his life. As said by Mr. Jus¬ 
tice Field in Re Pacific R. Commission, 32 Fed. 
Rep. 341, 250, ‘of all the rights of the citizen, few 
are of greater importance or more essential to his 
peace and happiness than the right of personal 
security, and that involves, not merely protection 
of his person from assault, but exemption of his 
private affairs, books, and papers from the in¬ 
spection and scrutiny of others. Without the en¬ 
joyment of this right, all others would lose half 
their value. ’ 

“It was said in argument that the twelfth sec¬ 
tion was in derogation of those fundamental guar¬ 
antees of personal rights that are recognized by 
the Constitution as inhering in the freedom of the 
citizen. It is scarcely necessary to say that the 
power given to Congress to regulate interstate 
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commerce does not carry with it any power to de¬ 
stroy or impair those guarantees. This court has 
already spoken fully upon that general subject in 
Counselman v. Hitchcock, 142 U. S. 547, 3 Inters. 
Com. Rep. 816. We need not add anything to what 
has been there said. Suffice it in the present case 
to say that as the Interstate Commerce Commis¬ 
sion, by petition in a circuit court of the United 
States, seeks, upon grounds distinctly set forth, an 
order to compel appellees to answer particular 
questions and to produce certain books, papers, 
etc., in their possession, it was open to each of 
them to contend before that court that he was pro¬ 
tected by the Constitution from making answer to 
the questions propounded to him; or that he was 
not legally bound to produce the books, papers, 
etc., ordered to be produced; or that neither the 
questions propounded nor the books, papers, etc., 
called for relate to the particular matter under in¬ 
vestigation, nor to any matter which the Commis¬ 
sion is entitled under the Constitution or laws to 
investigate.” 


CONCLUSION. 

For the reasons herein urged we respectfully submit 
that the action of the Court below in overruling the 
objections of the appellant to the interrogatory pro¬ 
pounded by the appellee under said Rule 33 should be 
reversed. 

Edmund L. Jones, 

H. W. Kelly, 

R. E. Lee Goff, 

Attorneys for Appellant. 

G. Thomas Dunlop, 

Bowen & Kelly, 

Of Counsel. 


August 31, 1939. 
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IN THE 
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FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7431. 


Capital Transit Company, a Corporation, Appellant , 


v. 

Ada B. Teasdale, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF FACTS. 

This is an action for personal injuries sustained by 
appellee as the result of being thrown from a car of 
appellant company on May 1, 1938, while a passenger 
therein. The allegations of the complaint (R. 2) indi¬ 
cate negligence on the part of the motorman of the 
street car. Appellant in its answer admits the fall but 
denies the negligent act and pleads contributory neg¬ 
ligence (R. 3, 4). The case is here on special appeal 
allowed by this Court (R. 7) from an order (R. 7) 
overruling the objections of appellant to an interroga¬ 
tory propounded by appellee (R. 4) under the 33rd 
Rule of Civil Procedure for the District Courts of the 
United States. 

Chapter V of these Rules, entitled “Depositions and 
Discovery,” embraces Rules 26 to 37 both inclusive. 
Rule 26(b) is in the following language: 

“(b) Scope ok Examination. Unless otherwise 
ordered by the court as provided by Rule 30(b) 
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or (d), the deponent may be examined regarding 
any matter, not privileged, which is relevant to 
the subject matter involved in the pending action, 
whether relating to the claim or defense of the ex¬ 
amining party or to the claim or defense of any 
other party, including the existence, description, 
nature, custody, condition, and location of any 
books, documents, or other tangible things and the 
identity and location of persons having ’knowledge 
of relevant facts.”* 

Availing herself of the above rule and of Rule 33, 
appellee served upon appellant an interrogatory in the 
following language: 

“The plaintiff hereby propounds the following 
interrogatory to be fully answered by any officer 
of the defendant competent to testify in its behalf, 
in writing, under oath, pursuant to the provisions 
of Rule Thirty-Three (33) of the Rules of Civil 
Procedure for the District Courts of the United 
States, to wit: 

“State the identity and location of any and all 
persons known to the defendant or any of its offi¬ 
cers, who have knowledge of relevant facts in con¬ 
nection with the above entitled case.” 

It will be observed that the above interrogatory fol¬ 
lowed the exact language of Rules 33 and 26(b) upon 
the point involved. 

Appellant’s brief entirely ignores the portion of 
Rule 26(b) as above quoted in italics, and which in ex¬ 
press terms confers the right here claimed by appel¬ 
lee. The sole point involved in this appeal is the power 
of the Supreme Court to confer this right. 


•Italics ours. 



3 


SUMMARY OF ARGUMENT. 

1. While under old Equity Rule 58 it was generally 
held that the defendant could not be compelled to give 
the information requested in this interrogatory, the 
new Federal Rules expressly confer the right asserted. 

2. The information requested is not privileged. 

3. The information requested is not a vested prop¬ 
erty right. 

4. Compliance with the Rule does not violate a sub¬ 
stantive right. 

5. The Rule does not violate the Constitution. 

ARGUMENT. 

Law Prior to New Rules. 

Prior to the change in practice introduced by the new 
rule permitting a party to obtain discovery from the 
opposite party of the identity and location of persons 
having knowledge of relevant facts, it was generally 
held that such discovery could not be required. Illus¬ 
trative cases are: Smith v. U. S., 57 F. (2) 351, cited 
by appellant, and the cases referred to in that decision, 
to wit: 

Wolcott v. Nat. Electric Signalling Co., 235 F. 
224; 

J. II. Day v. Mountain City Mill Co., 225 F. 622; 

F. Speidel Co. v. N. Barstoic Co., 232 F. 617; 

U. S. v. Bitter Root Dev. Co., 200 U. S. 451, 50 
L. Ed. 550; 

Carpenter v. Winn, 221 U. S. 540, 55 L. Ed. 842. 

This was also the ruling in Massachusetts until about 
thirty years ago when the legislature of that State saw 
fit to change the rule, as will be observed by consulting 
2 Mass. Gen. Laws (Ter. Ed. 1932), Chap. 231, sec. 63, 
which expressly provided that the Court might compel 
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either party to disclose the names and addresses of his 
witnesses. Since that time appellee’s counsel know of 
no Massachusetts decision which has declined to en¬ 
force this law. 

When the Committee appointed by the Supreme 
Court to formulate new rules of practice for the Fed¬ 
eral Courts met 10 consider what innovations should be 

I 

made upon the practice as then existing, it had before 
it the Massachusetts statute, and gave consideration to 
the decisions which had formerly settled the law upon 
this subject. In its first draft of proposed rules the 
Committee did not insert the present provisions of 
Rule 26(b) allowing discovery of the identity and loca¬ 
tion of persons having knowledge of relevant facts. 
After the first edition of these proposed rules was cir¬ 
culated throughout the country for consideration by 
the Bench and Bar, and in the light of the criticisms 
and suggestions then received, it did insert this provi¬ 
sion in the second draft which was circulated in April. 
1937. This provision was retained in the final draft as 
approved by the Supreme Court of the United States. 

At the well-known Institute in Cleveland held in July 
of 1938, at which there was a full discussion of these 
rules and the reasons for promulgating them, Profes¬ 
sor Sunderland, who was a member of the Supreme 
Court’s Advisory Committee, at some length recounted 
to the Institute the situation with which that Commit¬ 
tee had to deal (Proceedings of the Institute, pp. 280, 
et seq.). He advised the Institute of the very restricted 
scope of the then existing Federal Equity Rule 58, and 
reminded the Bar that under that rule a party was 
required to produce only documents relative to the case 
of the party seeking the discovery, and adverted to the 
well-known fact that the rule applied only to the exe¬ 
cution and genuineness of documents and not to the 


admission of facts in general, stating that the discov¬ 
ery provided for thereunder was almost no discovery 
at all. He also referred to the broadening of the scope 
of discovery in Massachusetts, mentioned the great 
variety of statutes upon the general subject, and said 
(p. 282) that “every type of discovery which has been 
authorized in these rules* is a type of discovery which 
has been in successful operation somewhere,” and 
added (p. 283) that: 

“As to the scope of examination, Rule 26 (b) 
removes all chancery limitations. The defendant 
may be examined regarding any matter, not privi¬ 
leged, which is relevant to the subject matter in¬ 
volved in the action, ■whether relating to the claim 
or defense of the examining party or to the claim 
or defense of the other party.” 

A perusal of the former decisions which denied to 
a party the right to the names and addresses of the 
witnesses of his opponent, shows that these decisions 
were based upon one or more of the following grounds: 

(a) That the names and addresses of the op¬ 
ponent’s witnesses do not constitute evidence; 

(b) That discovery must be confined to facts 
supporting the case of the party seeking the dis¬ 
covery, and cannot extend to facts in support of 
the opponent’s case; 

(c) That no authority had been conferred upon 
the Courts to exact discovery of this character. 

Change Under the New Rules. 

Having these authorities in mind, and in order to 
clear all doubt as to the intention of the rule to extend 
discovery to the case now at bar, the Committee delib¬ 
erately wrote into Rule 26, and it must be supposed 
that the Supreme Court as deliberately adopted the 


* (Meaning the new Federal Rules) 
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language, that discovery could be obtained: (a) “Re¬ 
garding any matter, not privileged, which is relevant 
to the subject matter involved in the pending action,’’ 
(b) “whether relating to the claim or defense of the 
examining party or the claim or defense of any other 
party,” and (c) including “the identity and location of 
persons having knowledge of relevant facts.” 

Probably the most widely accepted publication on 
the purpose and effect of the new rules is the -work 
entitled “Moore’s Federal Practice.” In the second 
volume of this work, at page 2620, Moore says: 

“The decisions under Equity Rule 58 were in 
, accord that the disclosure of the names and ad¬ 
dresses of witnesses could nof be obtained under 
Equity Rule 58. This view followed necessarily 
from the generally accepted notion that Equity 
Rule 58 could not be utilized to obtain ‘evidence’ 
as distinguished from ‘ultimate facts.’ It is clear, 
however, that the disclosure of the names and ad¬ 
dresses of witnesses may be obtained under Rule 
33, which permits discovery as broad in scope as 
discovery by deposition, which is governed by 
Rule 26(b), which expressly accords a right to the 
disclosure of ‘the identity and location of persons 
having knowledge of relevant facts.’ ” 

At page 2474 is found the following statement: 

“Rule 26 (b) abandons the old chancery rule 
that under a bill for discovery a party could not be 
compelled to disclose the names of witnesses whom 
he intends to introduce at the trial. Rule 20 (b)* 
expressly provides that discovery may be had con¬ 
cerning ‘the identity and location of persons hav¬ 
ing knowledge of relevant facts.’ The Federal 
Rules approve the view of William Howard Taft, 
expressed when he was a state judge in Ohio, that 


’‘Evidently a misprint for “Rule 26 (b).’* 



/ 

‘witnesses do not belong to one party more than to 
another.’ Since the right of discovery is mutual 
and equal no party is favored over any other party. 
In states which permit mutual discovery of the 
names of witnesses, the supposed fear that such a 
rule W'ould encourage a party to tamper with his 
adversary’s witnesses has proved groundless.” 

It will be noted that the argument of appellant seems 
largely to be based upon the decisions under old Fed¬ 
eral Rule 58, under the great majority of which appel¬ 
lee concedes the discovery now sought could not be re¬ 
quired. 

It could hardly be contended successfully that the 
latitude given on taking depositions under Rule 26 
should not be equally applied to interrogatories under 
Rule 33. The views of Moore on this subject are ex¬ 
pressed in 2 Moore’s Federal Practice, at p. 2615, as 
follows: 

“The restrictions which hampered Equity Rule 
58 are not applicable to discovery under Federal 
Rule 33. It should be noted that Rule 33 does not 
expressly define the scope of discovery permitted 
under it. Since there is an unlimited right to dis¬ 
covery by taking depositions upon oral examina¬ 
tion or upon written interrogatories, the silence of 
Rule 33 on this matter must be construed to permit 
discovery of the same scope. There is no reason 
to grant an unlimited right to discovery by deposi¬ 
tion on the one hand and restrict discovery under 
Rule 33 on the other hand. Rule 33 provides 
merely a less formal and less expensive method of 
examining an adverse party before trial than the 
deposition method. Thus, the scope of discovery 
under Rule 33, like the scope of discovery by 
deposition, is governed by Rule 26(b).” 

Similar views are expressed by this commentator at 
page 2608 of the same volume, and by Edmonds in his 
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two-volume work on the subject of the New Federal 
Rules, as will appear by reference to pp. 1056 and 1110 
of volume 2 of the latter. 

Since the adoption of the rules there have been sev¬ 
eral decisions, all of which support the authors’ views 
as hereinabove expressed. Reference may be made to 
the following cases: 

C. F. Sinionins Sons , Inc. v. Am. Can. Co ., de¬ 
cided by the Eastern District of Pennsylvania, 
October 4, 1938, 24 Fed. Supp. 765. 

B. B. Chemical Co. v. Cataract Chem. Co.. Inc.. 
decided by the Western District of New York, 
October 25, 1938; 25 Fed. Supp. 472. 

The case last above cited is referred to on page 8 of 
appellants’ brief in such a way as to leave the inference 
that the decision is unfavorable to the contentions of 
appellant. This inference was, we feel sure, not in¬ 
tended by counsel. That case, as stated in defendant’s 
brief, was a suit for patent infringement, and the Court 
had under consideration the relevancy and propriety 
of a number of interrogatories and the sufficiency of 
certain bills of particulars. Certain of these inter¬ 
rogatories asked the plaintiff to give an analysis of 
defendant’s composition which was alleged to infringe. 
The question involved was whether this information 
was privileged. The Court referred to that part of 
Rule 26 which provided for an examination regard¬ 
ing any matter, not privileged , which is relevant to the 
subject matter. It was with reference to that feature 
that the Court used the language quoted on page 8 of 
appellant’s brief. But, in so deciding, the Court used 
the following significant language: 

“The practice established under old Rule 58, 
Equity Rules, 28 U. S. C. A. following Sec. 723, 
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pertaining to discovery has been significantly 
modified by new rules 26 and 27. 28 U. S. 0. A. fol¬ 
lowing See. 723 c.” 

It is respectfully submitted that there is no warrant 
for appellant’s contention that furnishing the names 
of witnesses would relieve appellee of the burden of 
proving negligence. This burden would rest upon 
appellee no matter what names of witnesses might be 
furnished. 


Information Not Privileged. 

It may be gathered from appellant’s brief that it is 
contended by it that the information here sought is of 
a privileged character and that this case falls within 
the exception of Buie 26 protecting appellant against 
discovery as to privileged matter. Obviously if appel ¬ 
lant desires to bring itself within any exception from 
the operation of the rule the record must divulge facts 
constituting a justification for such a claim. The rec¬ 
ord shows no such facts. It is not claimed that the 
names of the witnesses were ferreted out by counsel, 
nor is it shown that any privileged relationship sur¬ 
rounded the collection of this information. On the con¬ 
trary, appellant’s brief (p. 6) states that: 

“The appellant herein maintains a Claim De¬ 
partment at great expense and causes a thorough 
investigation to be made for the purpose of fairly 
settling or defending all* claims against it.” 

The collection of this information is a purely routine 
business matter, and under practically all the authori¬ 
ties it is not privileged. 


•Italics ours. 
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It is a matter of judicial history that England has 
been about eighty years in advance of the United 
States in procedural reform, one element of which is 
the extension of the right of discovery. The question 
here presented has been decided on numerous oc¬ 
casions by the English Courts upon objections to dis¬ 
covery sought. 

In 1869 it was decided in Woolley v. N. L. Ry. Co.. 
L. R. 4 C. P. 602, that: 

“Where a report is made by an officer of a 
company to the manager for the purpose of con¬ 
veying information to him upon the subject to 
which it relates, it is not privileged, whether made 
before or after litigation has been commenced or 
threatened.” 

The same ruling was made in 1871 in MaJiony v. 
Nat. Widows Life Assur. Fund, L. R. 6 C. P. 252, and 
in 1874 in Skinner v. Great Nor. Ry. Co., L. R. 9 Ex. 
298. 

, In 1875 the case of Anderson v. Bank of British Co¬ 
lumbia was decided by the chancery division, 2 Ch. Div. 
644. A claim had been made against a bank in London. 
The bank, not having all the facts in its possession, 
sent a telegram to its agent in a branch bank in Oregon, 
calling for the fullest information upon the subject of 
the claim. Meanwhile suit was brought, and before 
trial proceedings were filed to obtain discovery of the 
letter containing the information required. The bank 
objected to the discovery on the ground that it was 
privileged. The claim of privilege was denied, the 
court stating the rule to be that every document in the 
possession of a party must be produced if it is material 
or relevant to the case, unless it could be covered by 
pome substantial privilege. The court further stated 
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that it was established by law that “communications 
that had passed directly or indirectly between a man 
and his solicitor were privileged, and the privilege ex¬ 
tended no further.”* 

The decisions in this country have been to the same 
effect. 

In the case of Carlton v. TFcsf. & Atl. R. R. Co., 81 
Ga. 531, the Court held that a report of a railway acci¬ 
dent made by a conductor to the defendant railroad 
company was not privileged. Similar decisions are 
found in Va. Car. Chew. Co. v. Knight, 106 Va. 674; 
Petition of Bradley, 71 X. II. 54, 51 Atl. 264. In a 
note to the case of Sotharn v. Macomber, in Ann. Cas., 
1916 C 701, it is stated that “a report made bv an em¬ 
ployee to his employer in the ordinary course of the 
employment, such as the report of an accident made by 
a railroad employee, is not privileged.” 

The subject is well covered in the opinion of the 
Georgia Supreme Court in Hamilton v. Plunkett, 136 
Ga. 72, 35 L. R. A. (N. S.) 583. A quotation from this 
opinion may not be amiss: 

“The real point which the applicant apparently 
seeks to make is that, by promising to keep the 
name of his informant a secret, he can free him¬ 
self from the duty of testifying in a court, when 
called on so to do, and that employees can claim 
an exemption from testifying because they appre¬ 
hend that they will be discharged if they do so. 
Neither one of these positions is tenable. In 3 
Wigmore on Evidence, $2192, it is said: ‘For 300 
years it has now been recognized as a fundamental 
maxim that the public (in the words sanctioned by 
Lord Hardwicke) has a right to every man’s evi¬ 
dence. We may start, in examining the various 
claims of exemption, with the primary assumption 


•Italics ours. 
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that there is a general duty to give what testimony 
one is capable of giving, and that any exemptions 
which may exist are distinctly exceptional, and are 
so many derogations from a positive general rule.’ 
In the early English practice it was not uncommon 
for a person to claim a privilege against answer¬ 
ing a question, on the ground that he had received 
the information in confidence and had pledged 
himself not to divulge it. This claim of exemption 
from testifying, which was sometimes called the 
j ‘point of honor,’ was considered and overruled in 
1776 in The Duchess of Kingston’s Case, 20 How. 
St. Tr. 586, and again in 1777 in Hill’s Trial, 20 
; How. St. Tr. 1.362. Professor Wigmore states that 
“the ‘point of honor’ thus disappeared forever as 
a motive for recognizing a privilege.” 4 Wigmore, 
Ev. $ 2286. He also states that in ‘general, then, 
the mere fact that a communication was made in 
express confidence, or in the implied confidence of 
a confidential relation, does not create a privilege. 
This rule is not questioned to-day. Xo pledge of 
privacy, nor oath of secrecy, can avail against de¬ 
mand for the truth in a court of justice . . . ac¬ 
cordingly, a confidential communication to a clerk, 
to a trustee, to a commercial agency, to a banker, 
to a journalist, or to any other person not holding 
one of the specific relations hereafter considered, 
is not privileged from disclosure’.” 

| Appellant’s citation from 9 R. C. L. 176, instead of 
supporting its contention, distinctly states that reports 
of this character are not privileged. 

There is an exception to the authorities which treat 
accident reports made to company officials as not con¬ 
fidential. That is the case in the Ohio Supreme Court 
of Re J. H. Schoeff, 74 Ohib State 1, 77 X. E. 276, 6 
L. R. A. (X. S.) 325. The Court there held in a rather 
cursorily considered opinion characterized by a great 
paucity of citation of authorities, that such a report 
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was privileged. This case, however, is so much out of 
line with the other decisions on the subject, that it 
seems hardly worthwhile to further discuss it. 

The precise question as to the right of the plaintiff 
to propound the interrogatory here involved has been 
decided in several cases in the Federal District Courts. 

In the case of Nichols v. Sanborn Co., 24 Fed. Supp. 
908, decided by the District Court of Massachusetts 
September 30, 1938, it was held that Rule 33 should be 
liberally construed so as to require the disclosure of 
evidentiary as well as ultimate facts; that there is no 
reason to grant an unlimited right to discovery by 
deposition under Rule 26, and restrict discovery by in¬ 
terrogatories under Rule 33, and that, discovery must 
be given as to identity and location of persons having 
knowledge of relevant facts. 

In Stank civic z v. Pillsbvry Flour Mills Co., South¬ 
ern District of New York, 26 Fed. Supp. 1003, involv¬ 
ing Rule 26, plaintiff moved that in taking his deposi¬ 
tion before trial, defendant should exclude inquiry as 
to names and addresses of the witnesses to the accident 
which was the subject of plaintiff’s suit. The motion 
was denied because of absence of any showing that the 
examination was being conducted in bad faith or in 
such manner as to annoy, harass or oppress plaintiff. 

In F. <£ M. Skirt Co., Inc. v. Wimpfheimer & Bro., 
District of Massachusetts, 25 F. Supp. 898, (cited on 
page 4 of appellant’s brief), involving Rule 33, an ac¬ 
tion for damages for breach of warrantv in the sale of 
goods, it was held that defendant should be required to 
answer an interrogatory calling for the name of defen¬ 
dant’s representative who engaged in the negotiations 
leading up to the sale, and the fact that such an answer 
may disclose the name of a witness is no objection. 
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A similar decision was made by the U. S. District 
Court in Massachusetts on May 1, 1939, in the case of 
Whitkop v. Baldwin , not yet officially reported, but 
cited in 25 Am. Bar Asso. Journal, p. 493. 

The only case decided since the new rules became ef¬ 
fective, which counsel for the respondent have been 
able to find, in which the leave to obtain the names of 
persons having knowledge of the facts was denied, is 
that of Penn . v. The Automobile Insurance Co., Dis¬ 
trict of Oregon, 27 Fed. Supp. 336, which was an action 
on fire insurance policies in which arson was the de¬ 
fense, and in which a motion by plaintiff for an order 
directing defendant to supply the names of all per¬ 
sons having knowledge to support the defense, for the 
purpose of enabling plaintiff to examine the witnesses 
before trial, was denied, because to do so would inter¬ 
fere with the pending criminal prosecution of the plain¬ 
tiff upon the charge of arson. In its opinion, however, 
the Court said, “The New Rules clearly permit in¬ 
quiry by a plaintiff before trial as to defendant’s case, 
and in the ordinary case plaintiff’s request for the 
names of defendant’s witnesses and for the privilege 
of interrogating them before trial would be granted 
without question.’’ 

Information not a Vested Property Right. 

Appellant makes the very novel contention that the 
information which it is desirous to withhold “is a 
vested property right of the appellant company and as 
such should be protected by law,” and that “to permit 
the plaintiff to secure this information would have the 
effect of divesting the defendant of its property with¬ 
out due process of law. ’ ’ 



In all the history of litigation to be found in pub¬ 
lished reports, counsel for appellee have been unable to 
discover that any such contention has heretofore been 
made. It is not without the bounds of possibility, how¬ 
ever, that appellant may have hit upon a new’ kind of 
property right. It is naturally difficult to reply to such 
a contention. 

In the case of Hamilton v. Plunkett, supra, where a 
newspaper reporter sought protection against disclos¬ 
ing the name of his informant as to a matter published 
in his newrspaper, he contended for immunity from be¬ 
ing required to answer, stating that to disclose the in¬ 
formation w’ould cause him to lose his position as a 
newspaper reporter and would prevent his ever en¬ 
gaging in such occupation again. The Court in decid¬ 
ing the case said that ‘‘the theory that the applicant 
w’ould forfeit an estate by answering the question is, 
of course, unfounded in law” and added: 

“It is declared in the Constitution of this state 
that ‘protection to persons and property is the 
paramount duty of government, and shall be im¬ 
partial and complete.’ Civil Code 1910, § 6358. In 
order that the judicial department of the govern¬ 
ment may discharge its duty in this regal'd, it is 
essential that the court shall have the pow’er to 
command and compel the giving of testimony. The 
citizen or inhabitant ow’es to the state the duty of 
testifying when lawfully called upon to do so, in 
order that the truth may be ascertained and im¬ 
partial and complete justice be done. Omitting 
any reference to instances which are expressl}’ 
excepted, the law requires a witness to testify 
w’hen duly summoned before a court having juris¬ 
diction, and called upon to give competent and 
relevant evidence. A promise not to testify when 
so required is substantially a promise not to obey 
the law. Such promises cannot be recognized, save 
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i in subordination to the requirements of the law. 
i Neither can the wishes, or even the comands, of 
employers, be allowed to outweigh the commands 
of the law. If the views sought to be maintained in 
this case were permitted to prevail, the power to 
ascertain the truth in judicial investigations, and 
to administer justice accordingly, would depend, 
not upon the law of the land, but upon the private 
promises of secrecy on the part of witnesses, or 
upon the wishes or orders of their employers. To 
sustain such a doctrine w’ould render courts im¬ 
potent, and the effort to administer justice often¬ 
times a mockery.” 

The below quoted remarks of a distinguished judge 
in an important Court are worthy of attention. While 
the remarks were uttered in 1887 wiiile he was on the 
nisi prius bench, the fact will not be overlooked that 
he subsequently became the Chief Justice of the United 
States and one of the greatest exponents of reform in 
judicial procedure. Reference is made to the remarks 
of Judge Taft in the case of Shaw v. Ohio Edison In¬ 
stallation Co., et al., 9 Ohio Dec. Rep. 809. He said: 

“To this it may lirst be said, that it is an argu¬ 
ment more properly addressed to the framers of 
the lawr than to the courts construing it. Secondly, 
there is likely to be no motive for ‘fishing’ unless 
the person whose deposition is sought has been 
unwilling to state his knowiedge upon inquiry. If 
a witness is so reluctant as not to state his knowi¬ 
edge to a party asking it, the witness cannot com¬ 
plain if the party presumes that the knowiedge 
thus withheld may be useful evidence to him on the 
trial of the case, and that his refusal to give in¬ 
formation indicates a desire to avoid the trial, 
i Witnesses do not belong to one party more than to 
another. What they know 7 relevant to the issue 
should be equally available to both sides, and if 
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they claim immunity to examination by disposi¬ 
tion on the theory that their testimony is one side's 
rather than the other’s, their claim is utterly in- 
‘ defensible. What a witness is presumed to know 
is the truth and that cannot vary between the time 
of taking the deposition and the trial. If there is 
likely to be a variance in the testimony, the earlier 
a witness is committed to a statement the better 
for the sake of the truth. There is no objection 
that I know, why each party should not know the 
other’s case.” 

No Substantive Right to Withhold Information. 

Mr. Mitchell, the Chairman of the Supreme Court’s 
Advisory Committee which formulated the new rules 
of practice, in addressing the Institute at Cleveland in 
1938, said (p. 182): 

“A great problem that the Advisory Committee 
had to deal with, and which the members of the 
Bar will have to deal with, is the distinction be¬ 
tween substantive rights and procedure. This 
statute provides that the rules shall relate to plead¬ 
ing practice and procedure, and that they shall not 
affect substantive rights of the litigant. That last 
phrase is probably surplusage. If it had said 
‘pleading practice and procedure’ and stopped 
there, that would have excluded substantive rights, 
and furthermore constitutional limitations would 
have prevented the Congress, even if it had tried, 
from delegating to the courts power to make rules 
of substantive law.” 

Professor Moore in his treatise on Federal Practice 
to which allusion has heretofore been made, says in 
Volume 1 on p. 40: 

“The Supreme Court, by promulgating the 
rules, has construed its authority under the rule- 
making statute authorizing general rules for 
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‘forms of process, writs, pleadings, and motions, 
and the practice and procedure in civil actions, as 
a grant of broad regulatory powers over the ma¬ 
chinery incident to the administration of justice. 
It has promulgated rules regulating an action from 
commencement to final judgment, and satisfaction 
thereof. The Federal Rules embrace commence¬ 
ment of actions, pleadings and motions, parties, 
depositions and discovery, trials (including evi¬ 
dence), judgments, new trials, provisional and 
final remedies, and appeals. In its broad con¬ 
struction of the expression used in the rule-making 
statute, the Supreme Court has followed a prece¬ 
dent established in a very early case. There 
Chief Justice Marshall interpreted the less exten¬ 
sive expression ‘the forms and modes of proceed¬ 
ing in suits’ as embracing ‘the whole progress of 
the suit, and every transaction in it, from its com¬ 
mencement to its termination, which has already 
been shown not to take place until the judgment 
has been satisfied.’* It is fortunate that the Su¬ 
preme Court has construed its rule-making power 
broadly and has promulgated a comprehensive 
code of civil procedure. The court establishes a 
precedent for construction of state rule-making 
statutes, and rules formulated thereunder.” 

• *#•••••• 

“Some question has been raised whether evi¬ 
dence is a matter properly within the scope of the 
rule-making power granted by the statute. With¬ 
out broaching upon the niceties of distinction be¬ 
tween ‘substance’ and ‘procedure’, it is worth 
pointing out that ‘procedure’ is a comprehensive 
term generally defined as including ‘evidence.’ It 
is a customary practice of the states to include 
statutory rules of evidence together with the rules 
of pleading and practice as parts of a code of civil 
procedure.” 

• **•****• 


i *Wayman v. Southard, 10 Wheat. 1, 6 L. Ed. 253 at p. 260. 
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“Both the Supreme Court and its Advisory 
Committee have exercised great vigilance in ob¬ 
serving the prohibition in the rule-making statute 
against abridging, enlarging, or modifying the 
substantive rights of any litigant. In addition, 
the Supreme Court and its Advisory Committee 
have adhered to the self-imposed conditions that 
no rule should extend or limit the jurisdiction of 
the district courts or the venue of actions therein. 
On the whole the Supreme Court’s approach to the 
difficulties arising out of the necessity of observ¬ 
ing these limitations has been admirable.” 

In the case of Kring v. Missouri, 107 U. S. 221, 27 L. 
Ed. 506, the Court says at p. 510: 

“The word procedure, as a law term, is not well 
understood, and is not found at all in Bouvier’s 
Law Dictionary, the best work of the kind in this 
country. Fortunately a distinguished writer on 
criminal law in America has adopted it as the title 
to a work of two volumes. Bishop, Criminal Pro¬ 
cedure. In his first chapter he undertakes to de¬ 
fine what is meant by procedure. He says: ‘ S. 2. 
The term procedure is so broad in its significa¬ 
tion that it is seldom employed in our books as 
a term of art. It includes in its meaning whatever 
is embraced by the three technical terms, plead¬ 
ing, evidence and practice.’ And in defining prac¬ 
tice, in this sense, he says: ‘The word means those 
legal rules which direct the course of proceeding to 
bring parties into the court and the course of the 
court after they are brought in;’ and evidence, he 
says, as part of procedure, ‘Signifies those rules 

of law wherebv we determine what testimony is to 
•< * 

be admitted and what rejected in each case, and 
what is the weight to be given to the testimony 
admitted.’ ” 

This subject has received some consideration from 
this Court, in the case of U. S. v. Cadarr, 24 App. D. C. 
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143. The opinion in this case quotes with approval the 
language of the Supreme Court in Kring v. Missouri, 
supra. In addition to quoting the language of the 
court in that case, this Court has said in the Cadarr 
case—p. 147—(although the reference there is to crim¬ 
inal proceedings): 

“What is the legal significance of the word ‘pro¬ 
cedure’? The law ‘defines the rights which it will 
aid, and specifies the way in which it will aid them. 
So far as it defines, thereby creating, it is ‘sub¬ 
stantive law.’ So far as it provides a method of 
aiding and protecting, it is ‘adjective law’ or pro¬ 
cedure.’ Holland Jr., p. 78.” 

“The term ‘procedure’ is said by Lush, L. J., to 
denote ‘the mode of proceeding by which a legal 
right is enforced, as distinguished from the law 
which gives or defines the right, and which by 
means of the proceeding the court is to administer: 
the machinerv as distinguished from its product.’ 
Povser v. Minors, L. R. 7 Q. B. Div. 329-333.” 

Not only did the Supreme Court deliberately adopt 
these new rules, including the provision here in ques¬ 
tion, but any fancied violation of the Act of Congress 
which authorized their framing, by modifying a “sub¬ 
stantive right” seems to have been ratified by Congress 
by virtue of the Act (U. S. Code, Current Service, p. 
972), approved June 19, 1939, presumably passed with 
full knowledge of what the rules contained, which ex¬ 
tends to the Territory of Hawaii all the rules thereto¬ 
fore promulgated or thereafter to be promulgated which 
were made effective by the Supreme Court under the 
authority of the original Act, “or under authority of 
any other statute, regulating the forms of process, 
writs, and motions, and the pleadings, practice and pro¬ 
cedure, in action of a civil nature in the district courts 
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of the United States, and regulating appeals there¬ 
from. ’ ’ 

Constitutional Question. 

Appellant attempts to create a Constitutional ques¬ 
tion by the argument that even Congress could not 
enact legislation requiring defendant to reveal the 
names of his witnesses in a civil case, the stated ground 
being that by so doing Congress would violate the 
Fourth Amendment. Appellant does not point out 
what provision of the Fourth Amendment would thus 
be infringed, but the tenor of its argument would 
seem to indicate that it refers to that portion of the 
Amendment which forbids unreasonable searches and 
seizures. No search nor seizure is attempted in this 
case. All that is asked is that the defendant disclose 
the identity and location of all persons known to it who 
have knowledge of relevant facts. 

It has hereinbefore been shown that this knowledge 
is not a property right, that the information is not 
privileged, and that all that is called for is evidence 
within the defendant’s knowledge. Appellant has not 
pointed to anything in the Constitution which pro¬ 
hibits the Court from requiring this. 


It is respectfully submitted that the action of the 
Court below was correct and should be affirmed. 

Walter C. Clephane, 

J. Wilmer Latimer, 

Gilbert L. Hall, 

Attorneys for Appellee , 
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